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Renewable Energy Legal Defense Initiative (RELDI)

•Research on obstacles to siting renewables

•Direct representation of landowners and community groups, including:

o  Amicus briefs supporting renewable energy projects or policies

o  Intervention in administrative siting proceedings

o  Letters advising local governments not to adopt unlawful restrictions
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Four NEPA challenges against Vineyard Wind

1. Allco Renewable Energy v. Haaland (filed July 18, 2021)               
SOLAR DEVELOPER

2. ACK Residents Against Turbines v. BOEM (filed Aug. 25, 2021)           
LOCAL RESIDENTS

3. Responsible Offshore Development Alliance v. DOI (filed Jan. 31, 2022) 
FISHING INDUSTRY

4. Seafreeze Shoreside v. DOI (filed Dec. 15, 2021)                         
FISHING INDUSTRY



Outline

1. What is an environmental impact statement (EIS) and how does it fit 
into the permitting process?

2. How are species and habitat risks evaluated in an EIS and how that 
inform agency decisionmaking?

3. How are EISs being challenged in court?

4. How can the NEPA process be improved to better achieve net 
positive impact?
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When is an EIS required?
An EIS is required for any “major Federal action” that “significantly 
affect[s] the quality of the human environment.”

42 USC 4332(c)
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More comprehensive Less comprehensive
An EIS “shall provide full and fair 
discussion” of “significant 
environmental impacts” and 
“reasonable alternatives”

40 C.F.R. 1502.1

An EIS “shall not be 
encyclopedic.”

An EIS “shall be analytic, concise, 
and no longer than necessary”

An EIS “shall discuss impacts in 
proportion to their significance.”

40 C.F.R. 1502.2

How detailed does an EIS need to be?



NEPA requires federal agencies to take a “hard look” at “their proposed 
actions’ environmental consequences in advance of deciding whether 
and how to proceed.”

Sierra Club v. U.S. Army Corps of Eng’rs, 803 F.3d 31, 37 (D.C. Cir. 
2015).

NEPA requires a “hard look”
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No Action Alternative Proposed Action

Climate change: 

• “Increased storm severity or frequency may result 
in increased energetic costs…reducing individual 
fitness”

• “Ocean acidification may affect some marine 
mammals through negative effects on 
zooplankton.”

• “Warming and sea level rise, with their associated 
consequences, and ocean acidification could lead 
to long-term, high-consequence impacts on 
marine mammals.”

Accidental releases: No incremental impact.

EMF: Too small to measure.

Cable emplacement: Too small to measure.

Noise: Impacts will be temporary and localized.

Presence of structures: Entanglement in fishing gear 
and displacement to areas with higher risk of vessel 
traffic could have population-level consequences for 
some baleen whale species.

Traffic: Small incremental increase in traffic will be 
mitigated by measures proposed by developer.

Marine mammal impacts

Empire Wind DEIS (Nov. 2022)
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GHG impacts

•Annual avoided emissions: 3.6 million tons of CO2 or 705,000 cars 
off the road.

•CO2 emissions from development and eventual decommissioning 
would be offset within 3 months of operation.

Empire Wind DEIS (Nov. 2022)



How are EISs being challenged in court?

•Vineyard Wind case study
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Allco Renewable Energy v. Haaland

Alleged defects in EIS

•No “hard look” at how No Action Alternative would affect on-shore 
renewable energy (e.g. solar)

•No “hard look” at acoustic impact of wind turbine generators on North 
Atlantic Right Whale
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Alleged deficiencies of EIS (cont’d)

•Final EIS considered only 22 GW of Atlantic offshore wind 
development “reasonably foreseeable” despite federal target of 30 GW

•Failure to prepare EIS prior to issuing the Vineyard Wind lease. Thus, 
no alternatives outside lease area.

Seafreeze Shoreside v. DOI
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Potential improvements to NEPA process

•More analysis of net impacts rather than apples-and-oranges 
comparisons of different types of impacts



GHG impacts
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Marine mammals

Empire Wind DEIS (Nov. 2022)
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